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A pstract:

passing of the Protection of Women fropm Domestic
Jiolence Act, 2905 brought t‘o the forg anew civil law
n Jomestic vno!ence, which proyldes immediate
emergency remedies for women f?cmg Violence sych
g5 protection orders, non-molestation orders, the right
o reside in the shared house hold, etc. This paper
examines the background of passing of the €nactment,
andalso dry to understand why a co-ordinated approach
including civil and criminal remedies is needed to

address violence against women within the home.

I. Introduction

Domestic Violence is not a new phenomenon.! The
legal recognition of domestic violence began with the
passing of dowry prohibition Act, 1961 2 Sadly, the
enactment of the law did neither stop the demanding of
dowry nor the giving of dowry.* So certain changes
were incorporated in the Act. But Changes did not bring
much relief. More over demands for dowry in association
with violence lead to death dowry in association with
violence lead to death of women in the matrimonial
homes. This was a crime without a name.* The same
Was later named as “dowry death”. And to address this
problem, sections 498-A¢ and 394B 7 were introduced
in the Indjan Penal Code. And for presumptions as to
dowry death Section 113B* and presumption as to
abetment of sujcide by a married woman S.113A° were
Inserted in the Indian Evidence Act, 1872.

II. Criminal Law on Domestic Violence

Criminalization of domestic violence in India was
brought about in the early 1980s after a sustained
Campajgn by feminist groups and women activists a'll
Over the Country.' Great impetus was imported to this
Movement, especially after the much criticized judgment
of the Supreme Court in Mathura Rape Case.!" The
demang for the criminalization of dowry death and

omestic violence was a culmination of all th&?se
Suggles ending successfully in enactment of Section

8A in the IPC in 1983, Section 304B in 1986 and
COlTespondmg provisions in the Indian Evidence A.ct,
1872.12 These criminal law reforms held great promise

at thg time oftheir enactment. It sought for the first time
to brmg the issue of domestic violence of the realm of
the family anqg into the public domain in Indja 1

femsi:;:tc Mathura' the important campaign issue for
.50 BIOUps was dowry relateqd harassment ]
violence faced b Y women within homes was attributed
Fo donry bgth by activists and by the state. This resulted
in their articulating a demand for a law on domestic
violence only for married women. The campaign of the
women’s groups turned out to be a narrow, short sighted
and wrongly formulated programme as it placed dowry
related violence on a special pedestal. So the Jaw failed
to address the problem of domestic violence in jts
entirely.!S Section 498A, IPC is ineffective for
unmarried, widowed, separated or aged women who
were subjected to cruelly by members of their nata]
family and a woman subjected to occasional beating not
causing “grave” injury is not entitled to any protection
from the state.'® For such violence perpetrated by other
members of the victim’s family. Remedy under criminal
law is available only if such forms of violence fall into
other general offences of the IPC such as Hurt",
Grievous hurt'®, Rape!-, Outraging modesty?, etc.

Women’s real life experiences show that they face
violence in the form of physical, mental, virtual,
psychological, sexual and economic violence. Section
498A does not address these different forms of violence
specifically, and addresses ‘cruelly’ very generally, as
any act that is likely to drive the woman to commit
suicide or to cause grave injury or danger to hfe,. as
mentioned earlier. As a result, it often is at the discretion
of the Police Officer to assess whether the sexual abuse
or verbal and psychological abuse faced.by a woman
from her husband or in laws would qualify as c.ruelty
under Section 498A or not. Tl'lough both C‘lVll Tm’j
criminal law address violence.agamst women as ‘crue E’
and considers the definitilon to l?e_the same, the.
requirement of proof in CiV{l and c_rlmmal law is velry
different. It becomes almost impossible to prove cruelty _

1 21
under Section 498 A in most cases.

Lastly, for effective implen?ent.ation of Sefc:txrcz)nv?(?ii,;
and other criminal law remedies In terrps QOIznce ing
tection to women victims of dorpestxc vi e”,

Srrl(x)cial that civil law remedies are in place as well.
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III. Civil Law Remedies
s basic to the

injury that i
The concept of harm or mjury ived from the

understanding of domestic violence. is derl .
law of torts.? Any person can bring a cla

i s
action, irrespective of the relationship. Some (;2{11:5;0;;
that apply in the domestic violenffa contexlttazr; -
to person which includes Buttery-;; Assalll. s ot
imprisonment® and Negligence.” Negligen o
may amount to domestic violence, when a pers

in his duty to take care.”

Danages®® and Injunctions® are the remedl:es given
under tort law. But in India, it is almost impOSSIbl(? fora
woman to obtain a restraining order against a vu.)le.:nt
husband unless she files for divorce or judicial
separation. So having a civil law which provides
emergency protection and tangible relief in addition to
criminal law remedies of arrest would be necessary to
give complete protection and safety to women facing
violence.*

IV. Comprehensive Law on Domestic
Violence

The law on domestic violence was enacted keeping
in view the rights guaranteed under articles 14,15 and
21 of the constitutions to provide for a remedy under
civil law which is intended to protect the women from
being victims of domestic violence and to prevent the
occurrence of domestic violence in the society.”!

The Protection of Women from Domestic Violence
Act defines ‘Domestic Violence’

émotional abuse ang €conomic abysge- or
b
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) Otherwise injures or causes harm Wheth,
c .

hysical or mental, to the aggrieved person.

phy

The definition of an.afggrie\./ed33 person Provide,
protection to every lgdy living with a maif for any king
of ill-treatment within the f:l.osed.door.s_ Further the
respondent under the def?mmon given m.the act js any
male, adult person who is, or has been in a domesi,
relationship with the aggrieved person and against whop,
the aggrieved person has sought any relief under thj
act.’ Proviso to section 2(q) says a.nd aggrieved wif,
or female living in a relations%np in the nature of a
marriage may also file a complaint against a relatjye of
the husband or the male partner.

Under this act the information regarding an a¢ or
acts of domestic violence does not necessarily have t,
be lodged by the aggrieved party but by any person who
has reason to believe that an act of domestic violence
has been, is being, or is likely to committed, may give
information to the concerned protection officer %

To save the aggrieved person from economic abuse
after she raised the voice against the domestic violence
inside the closed rooms allows magistrates to impose
monetary relief and monthly payments of maintenance.”
In addition to this magistrate can pass an order directing
the respondent to pay compensation for the injuries,
including mental torture and emotional distress caused

by the acts of domestic violence committed by the
respondent,*®

An important feature of the Act is a woman’s right
10 secure housing, The experience of women’s
organizations working with battered and harassed
Women is that it is the fear of being thrown out of the
matrimonial home or any shared household that has been
compelled these women to put up with violence. The
Act states that €very woman in domestic relationship
shall have the right to reside in the shared household
yvhether Or not she has any right, title or beneficial
nterest in the same, This right is secured by a residence
under, which s Passed by a Court of Magistrate.”

© st]:: Act alsq €nsures speedy justice as the cm.m'ha‘s

days of:)hr oceedings and have the first hearing within 3

Must be def complaint bi_ting field in court and every 68;6

first hear; lspgsed of within a period of 60 days of the

for impleng' T}.]e act also provides for the machinery

implem Tentation of the ¢t ang therefore prope’
€ntation of the act may be insured.
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provisions relating to duties of Pojce Officers,
e pronderf; Maglstrate:“z, Prf)tection Officers®
" Government make{ the.mt?ntlon and will of the
feoi slature clear regarding its Implementation. The
seivic ¢ of the welfare e_:xpen“ and counseling 4 410
o ensured by the provisions of the act. The acy further
covides for the Shelter Homes*’, Medical Facilities,
ervice Providers® for proper care and protection of
22 grieved persons to ensure full protection on the part
ofthe states.

V. Conclusion

The remedies under the Act allows for a more
immediate and practical solution to the problem of
domestic violence.®® The legislature by enacting this
Act has attempted to provide protection and assistance
towomen facing domestic violence within four walls of
their homes.

A law that encompasses all women’s experience of
violence, and addresses the issue adequately is an apt
law. Though the legislation has been thoroughly
prepared, lacunas will always be there leading to accuse
circumventing the law. But while such circumvention
takes place, it becomes the duty of the judge to interpret
the provision on the lines of the objective that violence
within the home is not acceptable.
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